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Preston W. Small (Mr. Small), by his attorney, hereby seeks leave to submit information 

concerning W ” X  LEO,  hc.’s counsel’s improper ex parte submissions concerning the instant 

case to the Commission’s professional staff who reasonably could be expected to be involved in the 

decision making in the instant case. In support whereof, the following is respectfully submitted: 

1) A prohibited ex parte communication is one which is made to decision making 

Commission personnel which is directed to the “merits or outcome of a proceeding,” but which is 

not served upon parties to the proceeding. 47 C.F.R. 5 1.1202(a),(b),(c). 47 C.F.R. 5 1.1208 

provides that “proceedings involving amendments to the broadcast table of allotments,” like the 

instant one, are “restricted” and exparte communications are prohibited. 

2) On October 18, 2002 the Commission released a Public Notice (Report No. 2380) 

indicating that counsel to WNNX, but for another client (Radio South, Inc.), had filed a petition for 

reconsideration in MM Docket No. 01-1 04. Counsel’s petition for reconsideration was responding 

to the Commission’s August 30, 2002 Report and Order, (DA 02-2063) which had dismissed 

counsel’s petition for rulemaking because the proposal in MM Docket No. 01 -1 04 was “contingent 

on the outcome of the Anniston and College Park proceeding, MM Docket No. 98-1 12 [the instant 

proceeding]” and because in MM Docket No. 98-1 12 “a further petition for reconsideration and 

second motion to open the record was filed on August 19,2002.” 

3) Counsel filed the petition for reconsideration in MM Docket No. 01-104, without service 

upon the undersigned, on October 9,2002. Neither undersigned counsel nor Mr. Small received a 

copy of October 9,2002 reconsideration petition and our names to not appear on the attached service 

list. At pages 9-10 of the October 9,2002 reconsideration petition counsel argues that “the filing of 

four petitions for reconsideration by Preston Small in the AnnistordCollege Park Proceeding 
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constitutes a very unique abuse of the FCC processes.” WNNX’s counsel further argues that “to 

allow the filing of a fourth petition for reconsideration to thwart the provision of first local service 

to four new communities disserves [sic] the public and essentially elevates and condones this sort 

of behavior.” In footnote 21 of the October 9,2002 petition for reconsideration WNNX’s counsel 

argues that Mr. Small’s Petition for Reconsideration filed in the instant proceeding is “meritless” 

and that the Commission had changed its rules for the purpose of keeping Mr. Small’s “meritless” 

petition from being filed. 

4) Counsel’s exparte comments are clearly directed to the merits of Mr. Small’s Petition. 

First, counsel to WNNX asserts that Mr. Small’s filings are a “unique abuse of FCC processes.” 

Second, counsel to WNNX urges that the Commission not “condone[] this sort ofbehavior.” Third, 

counsel to WNNX explicitly states that Mr. Small’s Petition is meritless. It seems that in WNNX’s 

counsel’s zeal to deny Mr. Small reconsideration filing rights which every other party has and which 

many utilize, including Radio South, Inc., counsel forgot that he is not supposed to argue against Mr. 

Small’s pleadings in documents which are not served upon Mr. Small or his counsel. In an effort 

to paint Mr. Small in a bad light, WNNX’s counsel engages in behavior which is specifically 

prohibited by clear rule. Mr. Small has clearly explained his position at every stage of the instant 

proceeding. While counsel to WNNX apparently does not like the fact that Mr. Small is doing his 

best to protect his rights, counsel to WNNX has absolutelyno right to try to argue the merits of the 

instant proceeding without serving Mr. Small with a copy ofthe pleading. The Commission should 

consider WNNX’s counsel’s October 9,2002 petition for reconsideration to be a breach of the ex 

parte rules and consider that fact in reaching a decision in the instant proceeding. 
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WHEREFORE, in view of the information presented herein it is respectfully requested that 

the instant motion for leave to submit an errata be granted. 

Hill &Welch 
1330 New Hampshire Ave., N.W. #113 
Washington, D.C. 20036 

(202) 775-9026 (FAX) 
welchlaw@earthlink.net 
October 30,2002 

(202) 775-0070 

Respectfully submitted, 
PRESTON W. SMALL 

T& c ' . l d m  
Timothv E. &elch 

. I  

His Attorney 
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' (11 , r..'~i:interpri,posal. and Kadw Sautli's Counterproposal is arbitrary and capricious md  

>:at In, I! .ii:\nJ. I ') 

B. The Auburit Decision Is Inconsistent with Prior Precedent. 

1. Thc Division AIisapplied Cur atrdSlroot. 

I n  the ALihum Decrsicm, the Division adopts a very wooden interpretation of Cur a l ~ d  

Vhcri:,: and misapplies i t  to the facts. I n  ( ' IU i d  Shoot, the proposed allotnient of Channel 235A 

iit ! 111 mu Shoot. l'exas was short-spaced to another station's licensed facilities but fully spaced 

:o u y g ~  facilities specified in a consiruction pennit.'" The petition for rulemaking proposing 

the ( ' . i t  and Shoot allotnient was returned bcc.ause the proposed allotment was contingent on a 

~tiiitl ;>an.> constructing the pcmiilted facilities. The policy behind the holding in Cut andShoof 

is ! ( I  iwvcnt the filing of applications that arc contingent upon the k e  construction and 

itct.iir:ing t)V;inoIher slalion :hai, in f ~ i ,  iniglit never be built. In this case, however, 

ib'L\'\bt)II;M).s College Park iicilitits (sening the Atlanta market) were constructed and on the 

;)ir  aid a liocnse application had been f i ld more than six months before Cox and Radio South 

filcd Ilicir counterproposals. The Diuision misapplied Cul arid Shoot in dismissing Cox's and 

K 3 A C  5ourh.s C.ounterproposals as contingent when WWWQ(FM)'s facilities already were built 

and h d  heeri on ihe air for over ii year. l'hc policy underlying Cut and Slroof is not served by 

;ippiy:iis I :  io thc facts and circumstances presented by Cox's Counrerproposal and Radio 

Soilth'i <'ounterproposal 

9) rclying on (.'tu a ~ /  Sl~oo/, lhc Division failed to take into account the unusual 

c ~ n ~ w i s ! a i ~ c e s  prcsented herein. The filing of four petitions for reconsideration by Preston Small 
. . . . . . - . . 

.Sci f.;rc?utcr Boslo,~ I>iwsron C'(vp. v. FCC, 444 F.2d 841. S52 (D.C:. Cir. 1970); 
hfe;,.w+ Witsic v. /.'C'c: 345 F.Zd 730 (D.C. Cir. 1965). 
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~:mlilission precedent should be flexible enough to deal with this unique situation and avoid 

. nqb i l . h i c  results in tinrelated procccdings. Should the Division detemiine that Cut arid Sliooi 

!j .:pplicahle, il should carve out a wry narrow exc.eption to Cut arzdShoot in recognition of the 

: inusim, ~,;)cciaI Pxts of this case where. hut for an abuse ofprocess i n  another rulemaking 

p u t c i i n g ,  COYi m d  Radiu South's Counterproposals faced no obstacles to grant. By creating 

w c t i  I iiarrow cxceplion, the Division can ciisure that i ts  processes are not blind to the facts and 

x y i t i c s  ol'this case. To do otherwise and to allow the filing of a fourth petition for 

recimiitleiation to thwart the provision of first local service to four new communities disserves 

~lic n th i i c  a d  essentially clcvates and condones this sort of behavior," 

~\n!iis~on/College Park Procecding constitutes a very unique abuse of FCC processes. 

Llrwo\,er. by ils aclions, the Division has demonstrated that it itsclf docs not believe that 

i .I,; r i w  A\ido(d applies to thesc circumstances. As explained previously, the Division accepted 

Ahl'> !ipdated Petition. Cox's (:c>unterproposal, and Radio South's Counterproposal even 

iliough L h q  were contingent c i n  the hnalily of the AnnistoiKollege Park Proceedins. As 

disiiiisrd helow in  Section III.C., thc Division also has granted other applications and issued a 

i ioticc O I  proposed rulemaking for an allolment that do not protect the deleted Anniston allotment 

 ant^ arc* iontingenr on finality of the Anniston/College Park Proceeding. 

.. - . -. .- . 

! t ~ i e t ~ l / i m n /  of Secrioii 73.202ihJ. ruble of Allotnteiirs. FM Broodcust SIrrriotu, (Cut and 
.Shn. > I .  7ev;1s/, A.feniorotihni Opitiio/r i.ind Order, 11 FCC Rcd I6383 (1996). 

In  tact, 111 deleting the rule provision that provided that the filing of a perition for 
i-ec!iiis:deration would autoniatically slay the effectiveness of a channel change order, the 
Coirmissioii's intent was to "remove an incentive for the filing ofpetitions for reconsideration 
1ha1 ut' iargely wirhour merit, thereby expediting the provision of expanded service to the public 
:ind :.:oxerv. ing Commission rcsourcrs now cxpended processing these meritless petitions." 
y l w t  ,iiimc'n: of'.Seec./ioti l.JN(fj oj'//ic (.'uitimir.c.ion 's Rules Concerning Autottwlic S~uys r v '  
('t-ri.iIi! -!//ornictit Orders, Repori tirid Order. 1 I FCC Rcd 9501, 7 1 (Aug. 8, 1996). 

:I, 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this 30* day of October 2002 served a copy of the foregoing 
MOTIONFOR LEAVE TO SUBMITINFORMATION CONCERNING ANIMPROPER EXPARTE 
COMMUNICATION by First-class United States mail, postage prepaid, upon the following: 

Mark N. Lipp 
Erwin G. Krasnow 
Shook, Hardy and Bacon 
600 14" Street, N.W. Suite 800 
Washington, D.C. 20005-2004 

Kathy Archer, Vice President 
CapStar Broadcasting Partners 
600 Congress Avenue #1400 
Austin, TX 78701 

Joan Reynolds 
Brantley Broadcast Associates 
415 North College Street 
Greenville. AL 36037 

James R. Bayes 
Wiley, Rein & Fielding 
1776 K Street, N.W. 
Washington, D.C. 20006 

Kevin F. Reed 
Dow Lohnes & Albertson PLLC 
1200 New Hampshire Ave., N.W. #800 
Washington, D.C. 20036 


